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Wi TE GRANT COMPANY, THE Cin! 
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MITTEE, CINNAMINSON SHOP 


ie 
| 
INC) CHANNEL COMPANIES, INC. 


Appell es, 


BRIEF OF APPELLEE 
CHANNEL COMPANIES, INC. 


Statement of Issues 


1. Did the Bankruptey Court abuse its diseretion in 
reopening the bidding before an order of confirmation was 
entered? 

2. Does Zartlee have standing to seek review by the 
Court of the orders of the District Court and the Bank 
ruptey Court? 


3. Is this appeal moot since Zartleg failed to obtain a 
stay pending appeal and the sales have been consum- 
mated? 


4. May Zartleg obtain reimbursement of alleged ex- 
penses in a bankruptey proceeding? 


Introduction 


This brief is respectfully submitted on behalf of Appel- 
lee Channel Companies, cae (“Channel”), the snecessful 
bidder for two leases of W. T. Grant Company (“Grant”), 
as debtor-in-possession, in ptiiie we this tad a by 
Appellant Zartleg Development Corp. (*Zartlee”), an un- 
successful bidder from an order of Sadie Inzer : Wyatt 
dated May 17, 1976 affirming three orders of Bankruptey 
Judge Galgay which, in essence, confirmed the sale and 


assignment of the two leases to Channel. By this appeal, 
Zartleg seeks to have this Court void the sales to Chan- 


nel, which have resulted in an agerecate payment to Grant 
in the amount of $280,400, and instead, award the H SEane 
to Zartleg for its previously unsuccessful bids ageregat- 
ing $53,000. 


Zartleg’s brief in support of this appeal is largely predi- 
cated upon its claim that “Channel's motivations in seck- 
ing to reopen the bidding were to foreclose entry by Zart- 
leg’s affiliate, Builders Emporium, into and to prevent 
competition in the market areas in question” (Appellant's 
Brief, page 10) and therefore, “the prices brought at the 
December 80 and 31, 1975 reopened biddings were not re- 
flective of the fair market value’. (Appellant's Brief, pp. 
10-11). However, it is demonstrated herein that these 
contrived a'legations of impropriety are wholly without 
merit mandating an affirmanee of the orders below on 


the merits, and, in any event (i) Zartleg is not a “person 
aggrieved by an order of a referee” and therefore, lacks 
standing to challenge the subject orders, and (ii) this ap- 
peal has been rendered moot by reason of Zartleg’s failure 
to obtain a stay of the orders below and the resulting 
consummation of the sales to Channel. 


Statement of Facts and Prior Proceedings 


On Oetober 2, 1975, Grant filed a petition for an ar- 
rangement under Section 322 of Chapter XI Rules. At 
the time of this filing, Grant leased and operated approxi- 
mately 1,070 stores located in 40 states. After the entry 
of orders authorizing Grant to (i) continue to operate its 
business and manage its properties as debtor-in-possession 
and (ii) conduct going-out-of-business sales in and to sur- 


render possession of 579 stores, Grant embarked upon a 


prograin to assign the leases of the stores, covered by 
these orders to parties willing to pay a cash considera- 
tion for the assignment and to assume the obligations un- 
der the leases. Channel, among others, was solicited by 
Grant to submit offers to purchase certain of the leases, 
and prior to December 2, 1975, Channel, by its counsel, in 
fact, submitted written bids (each in the amount of 
$20,000) to purchase leases to Grant stores located in Cin- 
naminson and Cherry Hill, New Jersey. 


By order to show cause dated December 2, 1975, (A-8),* 
the Bankruptey Court set a hearing for December 11, 1975 
on the question of authorizing the sale of certain leases 
to the “High Bidder” identified in an exhibit annexed to 
the application for order to show cause (A-12). This ex- 
hibit identified Channel as the “Bligh Bidder” for the 


* Refers to pages in Appendix. 


Cinnaminson and Cherry Hill leases and indicated that 
there were no other bidders for these leases. Although 
the order to show cause alluded to “other persons making 
a higher and better offer", it did not otherwise give no- 
tice that Zartleg or any other bidder would be present 
at the December 11, 1975 hearing to submit oral bids. 


Consequently,—irrespective of its legal significance— 
Channel was, in fact, unaware that there would. be any 
further bids for the subject leases, and therefore, it. did 


authorized to bid competitively thereon. Nevertheless, 


not send to the December 11, 1975 hearing a representative 


Zartleg, a previously unknown bidder, appeared at the 
Decembei 11, 1975 hearing and submitted oral bids in ex- 
cess of Channel's prior written bids. Taken by surprise, 
(Mhannel requested, and was granted a ten-minute recess 
(A-68), during which time Channel's representative tele- 
phoned Louis Slater, Chairman of Channel's Board of 
Directors, at Channel's executive offices, loeated in W hip- 
pany, New Jersey, in order to request instructions. At 
that time, Mr. Slater authorized bids on behalf of Channel 
up to $25,000 for each lease. 


When it appeared that the bidding was likely to exceed 
$25,000, counsel for Channel requested another short. re- 
cess in order “to obtain further authoritv” (A-73). This 
request was denied. Contemporancously, Channel's repre- 
sentative made a second telephone call to Mr. Slater, who 
authorized and instructed him to bid whatever was neces- 
sary to obtain the two leases. However, when he returned 
to the courtroom to implement Mr. Slater's in -ruetions, 
the bidding had been closed with the last bids being Zart- 
leg’s in the sum of $26,500 for each lease. Significantly, 
at the close of the proceedings on December 11, L975, no 
order was submitted or signed cotfirming any sale of 
these leases .o Zartleg. As noted by the Court: “I told 


counsel for Grant to submit an order and did not eon- 
sider anything as being final’ (A-81) 


Realizing that each of the leases was worth substan 
tially in exeess of $26,500, and seeking to avoid the neces 
sity of further applications to the Bankruptey Court, Mr. 
Slater thereafter spoke to Solomon Rogoff. President of 
Vernado, Ine.. which is the parent company of Zartleg, 
and asked if he would consider selling Channel one of 
the subject leases, Mr. Rogoff agreed t a) consider this re 
quest and reply within a day or two. Although Zartleg 
now claims that by this telephone conversation and Chan 
nel’s subsequent attempt to reopen the bidding, Channel 
sought to “foreelose entry by Zartleg’s affiliate, Builders 
Emporium, into and to prevent competition in the market 
areas in question” (Appellant’s Brief, p. 11), it is clear 
that no such “anti-competitive scheme” has been established 
by Zartleg, and indeed none ean be establishea in the cit 
cumstances of this case. 


Thus, Mr. Slater has denied that he ever stated, im 
plied or suggested to Mr. Rogoff that “we could have got 
ten saputher about purchasing the two leases” t 
“they split the leases” (A-I81, 182, par. 5). Pinotay 
it is undisputed that before Mr. Slater even knew that 
Zartleg was bidding on stores to be used as a Builders 


Emporium, he had already instructed Channel’s represen 


tative to bid as high as necessary to obtain the subject 
leases.” In any event, it was established at the December 
30, 1975 hearing (A-88-95) that there are at least four 
other comparable stores available for lease with cloxe 
proximity to the stores in question, Certainly, these sites 
are readily available to Zartleg or Builders Emporium, 
and there has been no claim made that either of them 
has, in any way, been restrained from obtaining these 


stores. Under these circumstances, it is disengenuous for 


Zartleg, whose parent company is “one of the nation’s 25 
largest retailers with overall sales in 1975 expected to 
exceed $1 billion (A-165, par. 3) to argue t it could 
effectively be restrained from competing with a much 
smaller Channel.* 


Therefore, with “motivations and tacties” having noth 
ing to do with any alleged “anti-competitive scheme”, Mr. 
Slater, not having heard from Mr. Rogoff, instructed his 
counsel “to take whatever steps necessary to reopen the 
bidding”. (A-182, par. 5). Thereafter, before - order 
was signed confirming the apparent sale to Zartleg, Chan 
nel moved by order to show cause, to reopen th pidine 
on the pee leases. The order to show cause was siened 
by the Bankruptey Court on December 24, 1975 and made 
returnable on December 30, 1975 (A-44). It is notable 


that Emanuel Halper of the firm of Zissue, Lore, Halper 
and Robson, then counsel to Zartleg, appeared before the 


Bankruptey Court on December 24, 1975 and nigh ORS the 
signing of the order to show cause. At that time. Mr. 


Halper reported to the Court the Slater-Rogoff conversa. 

tion referred to above, and made precisely the same ar- 
guments here urged by Za g’s new counsel (A-175, 
par. 8). Needless to say, these contentions were then re- 
Jected by the Bankruptey Court. 


A full and complete evidentiary hearing was held on 
Channel's motion on December 30, 1975, with all inter 
ested parties represented by counsel. In this regard. Chan 
nel (i) presented expert testimony which demonstrated, 


1 


beyond cavil, that Zartleg’s bids, each in the amount of 


i 


$26,600, were substantially below the fair market value 


a 
* In the vear ended January 31, 5, Channel rey 
$49,483,229, or approximated: 


“d sales of 
f Zartleg’s parent. 
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for the subject leases (A-S88-95)* and (ii) represented that 
it was then prepared to bid at least $70,000 for the Cherry 
Hill lease and at least $35,000 for the Cinnaminson lease 
(A-3, 35-36). Although Zartles now argues that the fair 
market value of each property is equal to its December 
11, 1975 bids (Appellant's Brief, p. 12) and that the tes- 
timony of Channel's expert was “flawed, inconsistent and 
irrelevant” (Appellant’s Brief, p. 9) it is signifieant that, 
at the December 30, 1975 hearing, Zartleg presented no 
evidence which might tend to contradict the testimony of 
Channel's expert or establish that its bids of $26,500 rep- 
resented a fair or adequate consideration for the subject 
leases; nor is there any such evidence in the reeord. 


Rather, at the December 30, 1975 hearing—and now— 
the sole support urged for these contentions was the con- 
elusory claim that ‘the real issue why these people are 
endeavoring to beat us out of these leases and offer ad- 
ditional amounts over and above the bid that was con- 
firmed at the sale is the fact that they are competitors 
of ours in New Jersey and stores in that state and were 
willing to pay more to keep us out of these areas where 
the two stores are located” (A-80). 

Notably, however, no evidence, in support of these al- 
legations, was presented by Zartleg at the December 30, 


* Apart from expert testimony, the undisputed facts establish a 
value in excess of $26,500. Vhus, the Cinnaminson lease is for at 


approximately 22,000 square foot store at an annual rent of $26,- 
100 for a term ending January 31, 1981 with four options to renew, 
each for a period of five years. Similarly, the Cherry Hill lease is 
for an approximately 25,000 square foot store at ar annual rent of 
$31,000 for a term ending July 31, 1981, with four options tu renew, 
each for a period of five years. While these leases are at rents 
slightly in excess of $1.00 per square foot, the going rate for com- 
parable properties is in excess of $2.00 per square foot (Tr. pp. 15- 


22). Considering the length of the subject leases, it 1s clear that they 
have a market value substantially in excess of $26,500. 


1975 hearing,* and they have, in any event, beer. demon- 
strated to be baseless (see supra, p. 5). 


Based upon Channel's evidentiary showing and the fail- 
ure of Zartleg to submit any evidence whatsoever in sup- 
port of its contentions, the Bankruptey Court—at the De- 
cember 30, 1975 hearing—noted that “it now appears to 
the court that someone was going to get a bargain” (A- 
110) and held that “in the interest of justice and in the 
estate of W.T. Grant that T open tie bidding and T will 
do so now and invite both parties to do se now” (A-108). 
Tn this regard, it is interesting to note that although Zart- 
leg now vigorously defends the Bankruptey Court's re- 
fusal to grant Channel's representative a short recess to 
obtain further authority to continue the bidding on De- 
cember 11, 1975, Zartleg, on December 30, 1975 requested 
and was granted a full dav’s adjournment of the bid- 
ding. Making the same arguments previously made by 
Channel, counsel for Zartleg urged that he was not “aware 
that there was a continued auction being conducted here 
today” and “it would be in the interest of justiee to grant 
a short adjournment for the bidding in view of the large 
amounts involved for the purpose of getting the authority 
to come back and continue the bidding” (A-112-113) 


The bidding continued and was concluded on December 
31, 1975, and both leases were obtained by Channel, the 
Cherry Hill lease for a high bid of $215,200 and the Can- 
naminson lease for a high bid of $65,200. Thus, Grant 
has realized $280,400 on the sale of the two leases, 


‘ 


* Indeed, the sole “evidence” of these claims is the Slater-Rogoff___ 
conversation referred to above (see supra, p. 5), which was not 
brought out at the hearing. Instead, it was only atter Zartleg lost 
the bidding and the sale to Channel was confirmed that it attempted 
to regain the properties at its original bids, using this conversation 
as alleged “new evidence”. 


whereas it would have only realized an aggregate of 
$53,000 on a sale to Zartleg. This confirms the Bank- 
ruptey Court’s observation that Zartleg “was going to get 
a bargain”, and the manifest propriety of its decision to 
reopen the bidding.* 


On December 31, 1975, two orders were entered eon- 
firming the sales to Channel, and Zartleg subsequently 
moved to “reargue” these orders claiming that there was 
“new evidence”. This alleged “new evidenee”, however, 
turned out to be nothing more than the Rogoff-Slater 
conversation discussed above (supra, pp. 5-6), and. the 


Bankruptey Court, on Mareh 1, 1976, denied the motion 
on the ground that the alleged “evidence” was not “new” 
and was, in any event, insufficient, as a matter of law, 
to support any reconsideration of the December 381, 1975 
orders. Moreover, in its memorandum opinion, the Court 
again explained the reasoning underlying its decision to 
reopen the bidding, as follows: 


“Tfearings were held in this Court on December 
11, 1975 at which bidding was conducted for the 
two leases. At the close of the hearing, I orally 
awarded the leases to Zartlee for $26,506 each. But 
during the next two weeks this Court reeeived an 
Order to Show Cause from Channel, alleging that 
the leases in issue were worth far more than what 
the Court had originally agreed to. Sinee T had 


* Tt has been stated by Robert C. Grant, Zartleg’s president, that 
“fvjalue of a piece of property is best determined by open bidding 
among persons willing to purchase the property” (A-52, par. 10) 
Here, in December 31, 1975, Zartleg, in fact, bid $215,000 on the 
Cherry Hill lease and $65,000 on the Cinnaminson lease. Under 
these circumstances, Zartleg cannot argue thar the fair market value 
of these leases was only $26,500, nor dispute the obvious conclusion 


that they had a substantially higher fair market vatue. 


10 


not vet signed any order authorizing the assignment 
of the lease to Zartleg, I felt an evidentiary hear- 
ing was in order, and such hearing was held on 
December 30, 1975, with all interested parties pres- 
ent. At that time IL was satisfied that Zartleg’s 
bids of $26,500 for each property were substantially 
below market value for the property. Based upon 
my conclusion, I decided to reopen bidding for the 
property. Such bidding was held on December 30, 
1975 and continued on December 13, 1975. When 
the bidding was over, Channel was the high bid- 
der on both leases. The Cherry Hill lease was bid 
in at $215,000 and the Cinnaminson lease for $65,200, 
thus confirming my earlier conclusion that the earl- 
ier Zartleg bids were too low. Thereafter, | signed 
orders which confirmed the assignment of both 
leases to Channel.” (A-208) 


Although by this appeal, Zartleg seeks review of both 
the December and March orders, it is of paramount im- 
portance that Zartleg neither sought nor obtained, pend- 
ing appeal, a stay of the orders appealed from.  Con- 
sequently, the challenged sale and assignment to Channe] 
has long since been consummated and Channel is now 


in possession of an! has paid and continues to pay rent 
for the subject premises. Under these circumstances, it 
is not only urged below that Zartleg’s appeal must fail 
on the merits, but also that the appeal is now moot by 
virtue of Zartleg’s failure to take timely steps to avert a 


¢ 


completed sale. 


11 


POINT 


The Bankruptcy Court’s decision to reopen bidding 
should be affirmed on the merits. 


By this appeal, Zartleg, in essence challenges the Bank- 
ruptey Court's decision, made on December 30, 1975, to 
reopen the bidding on two Grant's leases. This decision 
was only made after an evidentiary hearing with all in- 
terested parties present and was predicated on the Court's 
finding of fact, based upon the evidence presented, that 
“Zartleg’s bids of $26,500 for each property were sub- 
stantially below market value for the property.” (A-209). 
Under these circumstances, Bankruptey Rule S1@) man- 
dates that the district court “shall accept the ‘eferee'’s 
findings of fact unless they are clearly erroneous”. — It 
is clear that the Bankruptey Court's { 
“clearly erroneous” when viewed in ligt 
ble law and the record herein and that the District Court 
was correct in affirming the Bankruptey Court and hold- 
ing that “The BJ was fully justified in declining to sien 
the orders authorizing sales to Zartlee. As a result, the 
estate benefited by $237,400". (A-228) 


indings were not 
it of the appliea- 


In this connection, Zartleg’s brief proceeds throughout 
upon the patently mistaken assumption that, as a result 
of its apparent high bid on December 11, 1975, it had 
acquired a proprietary interest in the premises here in- 
volved. However, it is undisputed that no sale to Zart- 
leg was ever confirmed by the Bankruptey Court. Un- 
der these cireumstances, it is settled law that “a bank- 
ruptey sale is not complete unless it is confirmed”, Collier 
on Bankruptcy, Vol. 4A, See. 70.9817) at 1180. There- 
fore, a high bidder “hefore confirmation is not even vested 
with an equitable title to the property, and he eannot 
restrict the power of the court” to confirm or set aside 


the sale. Jn re Klein’s Rapid Shoe Renair Co., 54 F. 2d 
499, 496 (2nd Cir., 1931); see also, In re Barr Mfg. € 
Supply Co., 217 Fed. 16 (2nd Cir., 1914): 7n re Wolk Lead 
Batteries Co., 294 Fed. 509 (6th Cir, 1923). Thus: it 
is firmly established that confirmation may be denied sole- 
lv on the basis of inadequacy of price where there is a 
substantial disparity between the bid or contemplated sales 
price and the appraised or fair market value, and there 
is a reasonable degree of probability that a substantially 
better price will be obtained by a resale.* See, Reid vy. 
King, 157 F, 2d 868 (4th Cir., 1946); In re New Strand 
Theatre, 109 F. Supp. 350 (S.D.N.Y., 1952); aff'd. 201 F. 
2d 889 (2nd Cir.. 1953), cert. den. sub. nom. Ratett v. 
Kaplan, 345 U.S, 995 (1953); J.J. Sugarman Co. v. Davis, 
208 F. 2d 931 (10th Cir., 1953): Procter & Gambli Mfg. 
Co. v. Metcalf, 173 F.2d 207 (9th Cir., 1949): Webster vy. 
Barnes Banking Co., 113 F. 2d 1008 (10th Cir.. 1940). 


The foregoing principles were applied in In re New 
Strand Theatre, supra, wherein petitioner sought review 
of an order of the referee in bankruptey which rejected 
his bid for the purchase of certain of the bankrupt's as- 
sets, denied confirmation of the sale to him, and directed 
the resale of the property to consider higher offers re- 
ceived after the original sale had been concluded, as well 
as any other bids that might be submitted upon the re- 
sale. The petitioner had submitted a bid of $18,700, which, 
plus ens of $11,750, totalled $30,450, Subsequently, one 
of the unsueccessfnl bidders at the sale notified the trus- 

* Although Zartleg claims that “mere inadequacy of price’ is not 
sufficient to deny confirmation, it is clear that “mere inadequacy” 
refers to a rather sight difference between the highest auction bid 
and a supervening bid. Collier on Bankruptcy, Vol. 4A, Sec. 70,98 
(17) at 1190. Certainly, this is not the case here, and the cases 
cited herein conclusively establish that confirmation may be denied 
solely based on the disparity present in this case. 


tee’s attorneys that he desired to inerease his bid to 
$20,000. A few days later another prospective purchaser 
offered $25,000. Based on the two increased offers, the 
trustee reversed his prior recommendation that the ref 
eree confirm the sale, and urged a reconsideration of bids. 
The referee subsequently signed an order refusing con- 
firmation of the sale to petitioner and directed a new sale 
for the following reasons (109 F. Supp. at 551): 


“Tn light of the substantially increased offer and 
also in view of the fact that the highest bid reached 
at the last special meeting that was called did not 
reach 75% of the appraised value, and particularly 
in view of the fact ‘hat these new offers have been 
brought to the attention of the eourt before the 
confirmation order had been signed, T feel it to 
the best interests of the creditors that the offer 
be rejected of Mr. Ratett [petitioner] and a new 
sale be held and the matter leri open for all pur- 
poses.” 


The court pointed out that mere acceptance of the peti- 
tioner’s bid at the sale did not constitute the requisite 
approval, and that the signing of an order of confirma- 
tion was not a mere ministerial act automatically follow- 
ing the acceptance of a bid (109 F. Supp. at 352): 


“A sale of a brankrupt’s assets is a judicial sale, 
with its own distinguishing charaeteristies. Matter 
of Realty Foundation, Inc., 2 Cir., 75 F. 2d 286- 
In re Klein’s Rapid Shoe Repair Co. 2 Cir. 54 
F. 2d 495. In the latter case the principles govern- 
ing such sales were enunciated: 


“e * * Seetion 70 of the Bankruptey Act (11 
U.S.C.A. See. 110) gives to the District Court the 
power to confirm or set aside, in its diseretion, a 


14 


sale of the bankrupt’s property. Such 

Judicial sales which are not complete 

firmed. Until confirmation, ever an aecepted bid 
makes the bidder no more than one whose proposal 
has been recommended. In re Burr Mfg. & Sup 
ply Uo., 2 Cir. 217 F. 16, 19. Such a bidder he- 
fore confirmation is not even vested with an equita- 
ble title to the property, and he cannot restriet the 
power of the court under seetion 70 of the st: tute. 
In re Wolk Lead Batteriés Co, (6 Air, od: EF. 
O09] supra; Bryant vy. [Charles L.| Stockhausen 
Co., Inc, 4 Cir, 271. F. 921. See, also, The East 
Hampion, 2 Cir. 48 F. 2d 642." 54.9. Od al 

496. 


In like measure, in similar circumstances the Court in 
fied v. King, supra held (157 F. 2d at 871): 


“The case before us does not relate to the set- 
ting aside of a completed sale but to the eonfirma- 
tion of a sale made subject to the court’s approval. 
The conerete problem is whether or not the bidding 
should be reopened to let in a substantially higher 
bid. We sce no reason why the court in this »’iua- 
tion should not be permitted to exercise the au- 
thority granted it by the express terms of the stat- 
ute to approve or disapprove the lower bid; or why 
the review of its decision on the point should not 
be limited by the rule whieh commits such deci- 
sions to the sound discretion of the court.”* 


* The cases cited and relied upon by Zartleg do not mandate a 
contrary result. Thus, in Jacobson v. Larkey, 245 Fed. 538 (3rd 


, 


Cir. 1917) and Ballentyne v. Smith, 205 U.S. 285 (1907) the Courts 


affirmed refusals of confirmation based upon “gross inadequacy 
price’. In In re Stanley Ln jineering Corp., 164 FF. 2d 316 (3rd 


(Footnote continued on following page) 


M+ over, it is clear that a Bankruptey Court, in eon- 
fir: in‘, or disapproving a sale, may exercise a wide range 
O. uiscretion. As stated in Jn re Berry & Moser Const. 
Co., 114 F. Supp. 449, 451 (D. Maine, 1953): 


“The grant or denial of confirmation of a s , 
a Referee is, to a great extent, a matter of busi- 
ness adininistration and practical management, nee- 
essarily involving the discretion of the Referee. In 
this respect, the court ‘has a wide margin of ae- 
tion, mainly due to the purely administrative ele- 
ment involved.’ Collier on Bankruptey, 14th Ed. 
Vol. 4, p. 1580.” 


See also, In re New Strand Theatre, supra; In re Me- 
Grath, 226 F. 2d 959 (3rd Cir., 1955): Prentice v. Boteler 
141 F, 2d 175 (9th Cir., 1944) 


, 


Consequently, in order to reverse the diseretionary ac- 


tion of the Bankruptey Court, not only must au abuse 

of discretion be demonstrated, but in weighing what con- 

stitutes an abuse the reviewing court must confine its in- 

tervention to only a “very extreme case”. This was econ- 
ed in In re Shea, 126 Fed. 153 (1st Cir., 1903): 


“When a sale is made subject to confirmation, 
no title vests until it is confirmed. Under such cir- 


(Footnote continued from preceding page) 


Cir. 1947) cert. den. sub. nom. Root v. Galman, 322 U.S. 847 
(1947) there was a strong dissent which observed that th. majority 
had incorrectly substituted its judgment for the lower court's find- 
ing of inadequacy. In any event, the majority opinion was criticized 
by Ogleboy, some developments in Bankruptcy Law, 22 Journal 
of National Association of Referees, 82, 87 (1948) and appears to 
be contrary to the weight of authority. See Collier on Bankruptcy, 
Vol. 4A, Sec. 70.98 (17) at 1180-1194. Finally, Knight v. Wertheim 
& Co., 158 F. 2d 838 (2nd Cir. 1946) did not involve bidding such 
as involved herein. 
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cumstances, it is all the more difficult for an appel 
late tribunal to interfere with the exercise of the 
diseretien of the court of the first instanee. Uf a 
judicie: tribunal autherized to make a judicial saie 
expressly reserves the right to approve or disap- 
prove, it certainly would require a very extreme 
ease to justify some other tribunal in injecting its 
own discretion.” 


See also, In re Berry & Moser Const. Co., supra; Smith 
v. duhan, 311 F. 2d 670 (10th Cir., 1962); Reid v. King, 
supra. 


Here, the decision to deny confirmation and reopen the 


bidding was only made after an evidentiary hearing at 
which all interested parties were present. At that hear- 
ing, expert testimony was adduced indicating that Zart- 
leg’s bids were substantially below the fair market value 
of the properties invelved, and Channel manifested its in- 
tention to bid substantially higher in the event the bid- 
ding was reopened (see supra, pp. 6-7). Notably, no 
contrary or other evidence of fair market value was pre- 
sented at the hearing either by Zartleg or anyone else, 
Thus, as a result of the hearing, it was established that 
there was a substantial disparity between Zartleg’s bids 
and fair market value and that there was a real prob- 
ability that a substantially better price would be obtained 
by a resale (see supra, pp. 6-7). Moreover, this was 
confirmed when (i) Grant realized $280,400 from Channel 
in contrast to the $53,000 it would have realized from 
Zartleg and (ii) Zartlee, in fact, bid $215,000 for the 
Cherry Tfill lease and $65,000 for the Cinnaminson lease 
when the bidding was *opened. 


Indeed, Zartleg, in its brief, does not even claim that 
the Bankruptey Court abused its discretion. Instead, it 
is merely claimed that Zartleg’s original bids, and not 


* 
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Channel’s ultimate bids represented fair market value. 


However, Zartleg has never presented any evidence of 
iV 


market value and, in faet, submitted bids substantially 
higher than its original bids. To the contrary, this con 
tention is solely based upon Channel's claimed “anti-com- 
petitive scheme”. Nevertheless, any sueh “scheme” has been 
denied by Channel and conclusively refuted by the indis- 
putable facts (see supra, pp. 5-6). In any event, it has 
been established that “while it is clear that a valid anti- 
trust claim should be properly adjudieated, it is equally 
clear that a bankruptey court is simply not the proper 
forum to consider the matter”. Jn re Harwald Company, 
497 F. 2d 448, 445 (7th. Cir., 1974). 


In short, the record on this appeal is completely devoid 
of any evidence which might tend to support the claims 
here made by Zartleg. On the other hand, the evidence 
adduced at the December 30, 1975 hearing—as well as 
other evidence in the record—when considered in light of 
the fact that Grant has now realized $280,400 instead of 
$53,000, conclusively demonstrates that the decision of 
the Bankruptey Court was not “clearly erroneous” and 
that there has been no 
tion “a very extreme case”, Therefore, it is manifest that 
the record in this case mandates an affirmance of the 
orders below. 


oe 


abuse of discretion’, not to men- 


POINT ft! 


Zartleg lacks sufficient standing to seek review by 
this Court of the orders of the Bankruptcy Judge. 


Section 39(c) of the Bankruptey Act, 11. U.S.C. See. 
67(¢), limits the right to appeal to a “person aggrieved 
by an order of a referee’.* In this regard, it is plain 
that the fact that the person secking review was allowed 
to participate in ginecee culminating in the partieu- 
lar order does not, standing alone, qualify him. Rogers v. 
Bank of America Val. Trust € Sav. Assn., 142 F. 2d 128 
(9th Cir, 1944). To establish standing as a “person ag- 
grieved” under Section 39(¢), "Tilt is necessary for the 
plaintiff to show that the challenged sale caused him in- 
jury in fact as well as that the interest which he seeks 
to protect through his petition for review is an interest 
which the Bankruptey Act seeks to proteet or regulate” 
In re Harwald Company, 497 F. 2d 4438, 444 (7th Cir., 
1974). 


Based upon the foregoing, and apart from the question 
of whether Zartleg has suffered “injury in 


fact’, it is 
clear that Zartleg lacks standing to prosecute this appeal 
since it is not within the zone of interests which the Bank- 
ruptey Act seeks to protect or regulate. Thus, the primary 
objective of the Bankruptey Act is to minimize the injury 
to creditors arising from the fact of bankruptey. Louis- 
ville Joint Stock Land Bank v. Hadford, 295 U.S. 555 
(1934). Implicit in the realization of this primary pur- 
pose is the presumption that sale by public auction, where 


* Even though Section 39(c) speaks of : ‘tition for review” 
the section itself, and the cases decided thereun , are, nevertheless, 
applicable since the substitution of an ed for a petition for re- 
view did not change the substantive rights of the parties, being merely 


procedural. See Bankruptcy Rule 928. 
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all interested parties can be brought together for compe- 
titive bidding, will result in the highest prices which 
could be obtained on behalf of the creditors for the bank. 
rupt’s property, cf. Shiensky vo ILR. Weissherqg Corp., 
410 F. 2d 1182 (7th Cir., 1969). Consequently, it is estab 
lished that an unsuccessful bidder, whose final bid is 
below that of the confirmed bid, lacks standing to chal- 
lenge a bankruptcy sale in this Court. Jn re Harwald 
Company, supra; In re Realty Foundation, 75 F. 2d 286 
(2nd Cir., 1935); lmperial Bowl of Miami vy. Roemelmeyer, 
368 F. 3 Od 323 (oth Cir., 1966): In re United States Over- 
seas Airlines, 419 F. 2d 932 (8rd Cir., 1969).° 


Moreover, it is of paramount importance, as demon 


strated above (supra, pp. 11-12), that Zartleg never beeame 
vested with any title or interest--cither legal or equitabl 


to the property here involved. Tlaving no in 
terest in the property, Zartleg has no standing to object 
to the confirmation of the sale or review the order of 
confirmation. As stated in In re Reaity Foundation, supra 
{75 EF. 2d at 288): 


“The appellee is not even a person who has made 
the highest bid, and we know of no theory of law 
upon which such a person has any standing what- 
ever. A contract with a bidder only arises after 
his bid has been accepted and the sale to him con- 
firmed.” 

* * e 

“Appellee further seeks to sustain the court. be- 
low on the novel theory that the latter had dis- 
posed of the appeal in accordance with a sound 
discretion. The difficulty with this is that, in con- 


* Zartleg apparently agrees that an unsuccessful bidder does not 
have standing (See Point IV, pp. 39-40 of Zartleg’s Brief) but takes 
the Alice in Wonderland view that it was the high bidder 
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firming the sale, the referee acted as a judge of 
the bankruptey court with power to hear and de- 
termine the matter before him, and the District 
judge had no power whatever to make orders in 
the general interest of the creditors, but stood only 
in the position of an appellate judge who might 
review the decision of the referee upon a petition 
taken by some one having a legal interest in the 
premises. In our opinion, [appellee] had no such 
interest and could not properly either object to the 
confirmation of the sale or review the order of con- 
firmation.” 


Although, despite the foregoing, Zartleg secks to invoke 
the equity jurisdiction of the Bankruptey Court, it is clear 
that the Bankruptey Court’s equitable power may only be 
exercised within the limits of the jurisdiction established 
by the Bankruptey Act. Anox v. Lines, 463 F, 2d 561 
(9th Cir., 1972). Plainly, the powers conferred on Bank- 
ruptey Courts by the Bankruptey Act do not make them 
eourts of general jurisdiction to hear and determine con- 
troversies not properly part of bankruptey proceedings. 
In re Love B. Woods & Co,, 222 F. Supp. 16l (S.D.N.Y., 


1963). Here, the claiins asserted by Zartleg—i.e., an 
alleged anti-competitive scheme—are clearly not properly 
part of the bankruptey proceeding and beyond the juris- 


dictional limit of the inquiry of the Bankruntey Court. 
| ‘ i ‘ 


This was the holding in In re Harwald Company, supra, 
wherein it was noted (497 F. 2d at 445): 


“A determination by the bankruptey court of 
whether sale of a bankrupt’s assets to a prospec- 
tive purchaser would, because of the purchaser's 
special characteristics, violate antitrust laws could! 
not, contrary to the appellants’ contention, properly 
be considered part of the bankruptey proceedings. 


S11 U.S.C. 411. There are sound reasons for this 
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result. First, the creditors might be deprived of 
receiving the highest obtainable price for the sale 
of the bankrupt’s assets at a fully competitive pub- 
lic sale. Second, delay of confirmation of the sale 
pending a judicial determination of the qualifica- 
tions of the prospective buyer with respect to anti- 
trust law would not only deny the creditors the 
present use of proceeds from the sale but would also 
diminish the amount of proceeds through continuing 
expenses of the bankruptcy trustee. It is the 
prospective purchaser, not the creditors, who is 
best able to assess the legal implications of his 
special characteristics and who should properly 
bear the risk of any possible peril attaching to him 
because of a purchase at a valid bankruptcy sale. 
See, In Re Airlincs Transport Carriers, 129 ¥. 
Supp. 679 (S.D, Cal., 1955). Thus, while it is clear 
that a valid antitrust claim should he properly 
adjudicated, it is equally clear that a bankruptey 
court is simply not the proper forum to consider 
the matter.” 


Based upon the foregoing, it is clear that Zartleg lacks 
the requisite standing to object to the confirmation of the 
sale to Channel or to seek review, in this Court, of the 
order of confirmation on the grounds asserted. 
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POINT Iii 


This appeal has been rendered moot by reason of 
Zartleg’s failure to obtain a stay of the sale to Chan- 
nel pending appeal. 


It has been previously noted (supra. p. 10), that Zart- 
leg neither sought nor obtained a stay of the orders 
appealed froin, As a result, the sale and assignment to 
Channel has now been consummated: Channel has paid 
$280,400 for the leases here involved, is now in possession 
of and operating out of the subject premises and has been 


paying rent therefor. Under tiese circumstances, this 
appeal has been rendered moot and the completed trans- 
action cannot, at this point, be reversed, 


In this connection, it is settled law that an appeal from 
an order of a bankruptey judge does not stay the effect or 
operation of the order unless a supersedoas bond is filed 
or the order itself peovides for a stay. Sterling v. Black- 
welder, 405, F. 2d S84 (4th Cir., 1969): Taylor v. Austrian, 
154 F. 2d 107 (4th Cir., 1946): /n re Stratford Financial 
Corp. 24 FF. Supp. 917 (SD. N.Y. 1967), Clearly, a 
stay must be obtained or appellant risks having his appeal 
rendered moot. As stated in In re Lewis jones, 360 F., 
Supp. 111, 115-16 (ED.Pa,, 1973): 


“Tt is clear that a party seeking to avoid any 
impairinent in its ability to realize the benefit of a 
successful appeal relating te the aisposition of a 
subsidiary portion ef the proceedings before the 
Court must seck to stay the progress of the pro- 
ceedings by obtaining a stay or injunction pending 
appeal. Absent the grant of a stay or injunction 
and the approval of a bond, the status quo of the 
litigation is not fixed and the litigation is free to 
continue, Thus a party who chooses to appeal but 


who fails to obtain a stay or injunetion pending 
appeal risks losing its ability to realize the benefit 


of a suceessful appeal.” 


Thus, where a stay has not been obtained, the reviewing 
court is powerless to undo a eompleted and consummated 
transaction. This was made plain in In re Pure Penn 
Petroleum Co., 188 F. 2d 856 (2nd Cir., 1951) wherein 
this Court held: 


“We conclude, therefore, that the order author- 
izing the sale was in error and must be reversed. 
As there was no stay or supersedeas bond, and as 
the distriet court had jurisdiction, if the sale was 
completed and confirmed before the appeal, the sale 
‘annot be undone, if the purchase was bona fide, 
Le., not made indirectly for the debtor or for some 
other party or parties to the Chapter XI proceed- 
ing.” 

In accordance with these principles, Bankruptey Rule 
805 provides for a motion for a stay of the judgment or 
order of the bankruptey judge pending appeal, and Rule 
11-62(2), which is amendatory of Rule 805, enunciates the 
consequences of a failure to obtain a stay pending appeal, 
as follows: 


“Unless an order approving a sale of property or 


issuance of a certificate of indebtedness is staved 


pending appeal, the sale to a good faith purchaser 
or the issuance of a certificate to a good faith holder 
shall not be affected by the reversal or modification 
of such order on appeal whether or not the pur- 
chaser or holder knows of the pendency of the 
appeal.” 


These rules have been interpreted and applied, in eir- 
cumstances analogous to the ease at bar, to render an 


appeal moot in the absence of a stay. It was thus held 
in In the Matter of Abingdon Realty Corp., 930 Fad 68s 
(4th Cir. 1976): 


“Savage Fogarty was a good faith purchaser and 
assumed a substantial obligation to Metropolitan 
Life, whose mortgage was in default. No stay of 
the effectiveness of the orders of the bankruptey 
judge was sought by A & II, its reeeiver in bank- 
ruptey, or anyone else, and the sale had been con- 
sumimated, ‘The appeal from the orders of the bank- 
ruptey judge had beeome moot, since under these 
circumstances the district judge could not properly 
iave ordered that tlie sale be set aside.”* 


In light of the facets that (1) Zartleg never sought or 
obtained a stay pending appeal and (ii) the sale and as- 


signment to Channel has now been fully consummated, 


with full consideration passing and Channel assuming pos- 
session of the properties and paying rent therefor, it 


is 
clear that, under the authorities referred to above, this 
appeal has been rendered moot, and the completed trans- 
action may not now be undone. 


* It cannot be convincingly argued that Channel is not, in fact, 
a good faith purchaser since the purchase was “not made indirectly 
for the debtor or for some other party or parties to the Chapter XI 
proceeding.” /n re Pure Penn Petroleum Co., supra. Certainly, 
no claim that Channel is not a good faith purchaser can be based on 
Zartleg’s claim of an “anti-competitive scheme” since it has been 
demonstrated that, based upon record herein, there is no evidence 
to support such a claim and it 1., as a matter of fact and law, wholly 
without merit. 


POINT IV 


Zartleg is not entitled to reimbursement of any 
alleged expenses. 


Finally, Zartleg argues that it should “be reimbursed 
for its outlays until December 24, 1975 when it first 
learned of appellee Channel's attempt to reopen the bid- 
ding” (Zartleg Brief, pp. 30-35). However, it is clear that 
all of the alleged “outlays” were made prior to confirma- 
tion, and therefore, at a time when Zartleg hac no inter- 
est—legal or equitable—or claim or right in or to the 
subject properties (supra, pp. 11-12). Under these cireum- 
stances, it is settled that if bidders “proceed to improve 
the property or make experditures with respect thereto on 
the assumption that sale will be confirmed to them, they 
de so at their own risk”. 6 Keaington on Bankruptey 
$2573.3 (at p. 74). 


Moreover, the issue of reimbursement for alleged ex- 
penses was raised by Zartieg for the first time in the 
affidavit of Solemon Rogoff (A-164, 168) which was sub- 
mitted in support of Zartleg’s motion to reargue (A-157). 
Thus, although Zartleg subniitted papers in opposition to 
the reopening of the bidding (A-48-54), it did not seek 
any reimbursement or raise the issue of alleged expenses 
in opposition to the reopening of the bidding. It is re- 
spectfully submitted that in these circumstances the claim 
by Zartleg for reimbursement is not properly before this 
Court. 


Finally, it should be noted that an examination of the 
list of alleged expenses (A-171) makes evident the frivo- 
lous nature of the claim. The largest item is “Fixtures 
fabricated”. It is inconceivable that these alleged fix- 
tures, even if fabricated in less than two weeks, have not 
been used in other stores opened by Zartleg. The remain- 
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ce) 


ing alleged “expenses” are clearly the ordinary everyday 


expenses of Appellant incurred by its regular employees 
in the regular course of their duties which in no way 
benefited either Channel or the hankrupt. In any event 
neither the Bankruptey Court nor the District Court have 
ruled that Zartlee cannot collect for these allewed expenses 
but have only held that this proceeding is not the proper 


one in Which to pursue its claims. Clearly, Zartleg can 


i 


bring a plenary action for reimbursement if it so desires. 


Placed in this posture, it is clear that the cases cited 
and relied on by Zartleg are inapposite. Thus, Mesirow 
v. Duggan, D4 EF) 2d 7Sl (Sth Cin. 1957) involved a sale 
which had been voided after confirmation. Similarly, The 
East hampton, 48 BF. 24 542 (2nd Cir., 1981) was an 
admiralty, and not a bankruptey case wherein the relief 
alluded to was granted as against the vessel owner and 
not another bidder. In any event, both cases dealt with 
permanent improvements which are not here claimed. Con- 
sequently, it is clear that Zartleg is not, in the cireum- 
stances of this case, entitled to be reimbursed for any of 
its alleged “outlays”. 


CONCLUSION 


By reason of the foregoing, it is respectfully sub- 
mitted that the orders appealed from be, in all re- 
spects, affirmed. 


Respectfully submitted, 


Parker Crapin Fratrav & Kurret. 
Attorneys for Channel Companies, Ine. 


Of Counsel: 


Mark ABRAMOWITZ 
Jozex M. Wonosky 
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